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CITY COUNCIL AGENDA ITEM COVER MEMO

Agenda Item Number

Meeting Type: Regular Meeting Date: 4/12/2012
Action Requested By: Agenda Item Type
Engineering Resolution

Subject Matter:

Renewal Lease Agreement with Sam J. Darwin

Exact Wording for the Agenda:

Resolution authorizing the Mayor to enter into a Renewal Land Lease Agreement with Sam J.
Darwin for the lease of property from the City

Note: If amendment, please state title and number of the original

Item to be considered for: Action Unanimous Consent Required: No

Briefly state why the action is required; why it is recommended; what Council action will

provide, allow
and accomplish and; any other information that might be helipful.

Annual renewal of lease agreement for 317 acres of unimproved land at the Northeast corner of
the intersection of Pulaski Pike and Bob Wade Lane. Land will be used for agricultural
purposes. Income - $18,731.53 to be credited to Acct. No. 01-0000-3077-0000

Associated Cost:l | Budgeted Item: Select...

MAYOR RECOMMENDS OR COQ,

3/12/2012

¥

DE artment Head: y Date: ‘\'(4 \ \iFo—==



ROUTING SLIP
CONTRACTS AND AGREEMENTS

Originating Department: Engineering Council Meeting Date: 4/12/2012
Department Contact: Lynn Majors Phone # 256-427-5201

Contract or Agreement: Land Lease Renewal Agreement

Document Name: Sam Darwin Farm Lease Renewal

City Obligation Amount: 0
Total Project Budget: $18,731.53

Uncommitted Account Balance: 0
Account Number: 01-0000-3077-0000

Procurement Agreements

Not Applicable Not Applicable
Grant-Funded Agreements

Not Grant Name:
Applicable

Department Date
1) Originating S 4| 4|1z
2) Legal 747 7 A 5//7/
3) Finance C;‘K%»\Q ) W?//Z/

4) Originating

5) Copy Distribution

a. Mayor's office
(1 copies)

b. Clerk-Treasurer
(Original & 2 copies)




RESOLUTION NO. 12-

BE IT RESOLVED by the City Council of the City of Huntsville,
Alabama, that the Mayor be, and he is hereby authorized to enter into
a renewal lease with Sam J. Darwin, Lessee, whereby the City will rent
and lease approximately 317 acres of unimproved land in North
Huntsville Industrial Park to be used for agricultural purposes, said
lease being substantially similar in words and figures to that certain
document attached hereto and identified as “Land Lease Agreement
Between the City of Huntsville and Sam J. Darwin” consisting of six
(6) pages plus three (3) additional pages consisting of Exhibit “A”,
“E-Verify Clause” and “Contractor’s Affidavit” and the date of April
12, 2012, appearing on the margin of the first page, together with the
signature of the President of the City Council, and an executed copy
of said document being permanently kept on file in the Office of the
City Clerk-Treasurer of the City of Huntsville, Alabama.

ADOPTED this the 12th day of April . 2012.

President of the City Council of
the City of Huntsville, Alabama

APPROVED this the 12th day of April , 2012.

Mayor of the City of Huntsville,
Alabama



LAND LEASE AGREEMENT BETWEEN THE CITY OF HUNTSVILLE AND SAM J. DARWIN

THIS AGREEMENT made, entered into and executed, in duplicate, by and between the City of Huntsville, a

municipal corporation within the State of Alabama, hereinafter referred to as “City", and Sam J. Darwin, hereinafter
referred to as “Lessee”.

City hereby rents and lets to Lessee and Lessee hereby takes and leases from City the lands hereinafter

described upon the terms and conditions hereinafter set forth:

1.

The Property: Approximately 317 acres of unimproved land described in Exhibit A attached hereto and
incorporated herein as fully as if appearing herein, generally described and located as follows:

317 Acres being generally located at tne Northeast comer of the intersection of Pulaski Pike and Bob Wade
Lane and more particularly described in “Exhibit A”.

Terms: The terms of this agreement shall commence on the 13th day of April, 2012, and expire on the 31st
day of December, 2012, unless sooner terminated or extended in accordance with the terms and conditions
herein set forth.

Extended Term: Subject to the provisions of paragraphs 4 and 5, of this Lease agreement, Lessee may
extend this Lease for successive additional twelve (12) month terms upon giving written notice to City no
less than thirty (30) days prior to the end of the then current terms.

Right toTerminate: City reserves the right to terminate this agreement at the end of any crop year.

Rights Reserved: It is understood and agreed that this property is owned by the City for development and
that the lease of it for farming is secondary to the development purpose. The City reserves the right to show
the property at any time to prospective purchasers or tenants, to permit prospective purchasers or tenants to
come upon the land to conduct such tests as it deems fit to determine the suitability of the land for its
purposes, and to terminate this lease as to any or all of the land so leased at any time upon written notice to
the Lessee. The City shall compensate the Lessee for any direct losses which may be sustained by the
Lessee as a result of any such showing, testing, or termination. Said direct losses shall include the actual
cost of such items as fuel, seed, fertilizer, herbicides and pesticides incurred by Lessee in the normal course
of farming operation on the leased land. However, compensation shall not extend to such expenses as
labor costs, insurance costs or loss of anticipated profits. If all or any portion of the property is sold or
leased by the City during the term of this lease the rent due under the lease will be reduced on a pro rata
basis according to the number of acres withdrawn.

Rent: Lessee agrees to pay City the sum of $59.09 per acre for a total of $18,731.53. The number of acres
planted shall be as recorded in the records of the Madison County Office of the Agricultural Stabilization and
Conservation of the U.S. Department of Agriculture. The number of acres planted shall be computed as of
July 15%. The foregoing notwithstanding, in no event shall rent be paid on less than 317 acres. All rent
shall be payable in arrears on or before the 30th day of September, and is due without demand, set-off or
deduction of any kind. Any rental payment received by City more than ten (10) days after the due date shall
be assessed a late charge equal to one and one-half percent (1.5%) per month of the amount due.

Use of Property: The Property shall be used for agricultural purposes only and shall be subject to the
following additional terms and conditions:

President of the City Council of the City
of Huntsville, AL
Date: April 12, 2012




Lessee agrees to conduct farming activities on The Property in an efficlent, economic, safe and careful
manner, and in accordance with the best farming methods commonly practiced in the area. Lessee
shall periodically have the soil tested by the Alabama Department of Agriculture and shall make such
applications of fertilizers or lime as may be necessary and appropriate, as recommended by the
Alabama Department of Agriculture. All such sol tests shall be conducted at Lessee’s sole expense and
copies of the soil test reports shall be fumished to the City upon request.

Lessee shall cut no timber, nor conduct any mining operations nor remove any soil or other natural
substances from The Properly.

Lessee shall allow no unlawful, improper or otherwise offensive use of The Property, nor commit or
permit waste or damage to The Property nor commit or permit any nuisance to exist on The Property.
Lessee shall strictly comply with all applicable rules, regulations, laws, administrative orders and
ordinances of the City of Huntsville, County of Madison, State of Alabama, the United States and any
other govemmental agency having jurisdiction regarding use of The Property.

Lessee shall not make, construct or install any additions, improvements or alterations to or on The
Property without the advance written consent of the City. Lessee shall not construct or install any fuel
tanks on The Property, whether permanent or temporary, whether above or below ground, under any
circumstances. Any approved additions, improvements or alterations shall become the property of the
City upon termination of this Agreement, unless the City gives written approval for Lessee to retain such
improvements, in which case Lessee shall promptly remove such improvements at the end of the lease
term and shall repair any damages caused by such removal.

Malintenance: it shall be the responsibility of Lessee to:

1.

Maintain The Property and conduct all operations in strict compliance with all govemmental regulations
and federal, state, county and municipal statutes, laws, ordinances and rules in effect during the term of
this agreement.

Keep The Property in an orderly condition and free from debris, weeds and brush which would be
detrimental to efficient farming operations.

Insure that no mechanic’s, materiaimen's or other liens are placed against The Properly for labor or
materials fumnished or supplied at Lessee's request.

Use every reasonable means to prevent soil erosion on The Property.

In the event the City determines that The Property is not being properly maintained, in accordance with

the provisions of this Agreement, it shall notify Lessee of the deficiency. Lessee shall perform the required
maintenance, at Lessee's sole expense. In the event the maintenance is not satisfactorily performed within thirty
(30) days of recelving the notice or, in the event such maintenance is not capable of being performed within said
period and Lessee has not begun such maintenance and is not pursuing completion with due diligence, thenthe
City may, in addition to all other rights or remedies provided herein, enter The Property and perform the



10.
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12.

13.
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maintenance, Lessee agrees to reimburse the City for the reasonable cost of all such maintenance immediately
upon demand.

Condition of the Property: Lessee acknowledges that Lessee has thoroughly inspected the condition of The
Property, and found the Property to be in satisfactory condition for the intended purpose. This Agreement is
made without any representations or warranties by the City as to the condition of The Properly and without
obligation of the Clty to make any changes or alterations to The Property. Lessee expressly assumes sole liability
for any and all accidents, loss, cost or damage alleged to have been caused by the condition of The Property.

Environmental Matters: Lessee agrees to strictly comply with all applicable governmental regulations and
federal, state, county and municipal statutes, iaws, rules, orders and ordinances, as now existormay hereafterbe
adopted conceming protection of the environment. it is an express condition of this Agreement that Lessee shall
comply with all rules and regulations of the Environmental Protection Agency, the Alabama Department of
Environmental Management, the Department of Agriculture, and any other authority of competent jurisdiction
reganding operations on The Property and reporting and clean-up of any spills, emissions, discharges, leaks or
releases causing contamination of the environment. Lessee hereby indemnify and holds the City harmless from
and against any and allliability, inciuding fines, sults, claims, loss, costs, damage, llens, expenses, judgments and
causes of action of every kind resulting from poliution, emissions, leaks, discharges, release, escapes or spilis
resulting from the activities, operations or omissions of Lessee, the employess, independent contractors or agents
of Leseee in connection with the operations on The Property; including, but not fimited to, costs of any required
dlean up, abatement or environmental remediation. This obligation on the part of Lessee shall survive the
expiration or earfier termination of this agreement.

Lessee shall not, norwill Lessee permit any third parties, to discharge, dispose, dump or releass, any hazardous
substance orwaste on or under The Property. The use of pesticides and herbicides, which have been approved
by the appropriate regulalory agency, shall not be considered as hazardous substances, when used in
accordance with approved application procedures.

Security Deposit No security deposit shall be required upon commencement of the lease term. In the event of
default by Lessee of any provision of this Agreement, the City reserves the right to Institute a reasonable security
deposit requirement as a condition of continuing the lease.

Taxes, Assessments and Utilities: The City shall be responsible for payment of any property taxes orgeneral
assessments which may be levied on or assessed against The Property. Lessee shall be responsible for the
payment of all taxes levied against Lessee's personal property and taxes attributable to Lessee's use of orincome
from The Property. Lessee shall be responsible for payment of utility charges, if any.

Sublease: Lessee shall not sublease or encumber the Property nor any portion thereof under any circumstance.
Use of The Property, by anyone other than Lessee constitutes a sublease. Any attempted sublease or
assignment of Lessee's interest in this Agreement constitutes an event of default on the part of Lessee and gives
the City the right to terminate this Agreement immediately upon notice to Lessee.

Default:

1. in the event of Lessee’s breach of any provision of this Agreement, the City shall give Lessee written
notice of default. In the event the default is not comected within ten (10) days from the date of such
notice, then the City shall have the right to terminate this Agreement or terminate Lessee’s right to
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conduct operations on The Property. Upon termination of this Agreement or upon termination of
Lessee's right to conduct operations at The Property, Lessee agrees to promptly remove any and all
equipment and vacate The Property without further demand.

Lessee agrees to pay the City’s reasonable attomeys’ fees and all costs of legal proceedings if it
becomes necessary for the Clty to employ an atiomey or legal process to collect any amounts due
hereunder, to remove any equipment from The Property, to restore The Property to the condition it was
in upon commencement of the Agreement or to enforce any provisions of this agreement upon default
by Lesses.

An assignment for the benefit of creditors, the appointment of a receiver, any proceedings in bankruptoy,
whether voluntary or involuntary, or any act of Lessee's insolvency shall be deemed a breach of this
Agreement.

Upon default by Lessee, the City may elect to exercise any of the remedies provided by this Agreement,
individually or cumulatively, or may elect to assert such other remedies as are available in equity or at
law.

1.

Lessee shall, within thirty (30) days from the date of this Agreement and at Lessee’s sole expense,
procure and maintain during the term of this Agreement comprehensive public liability insurance in a
minimum amount of ONE MILLION AND NO/100 DOLLARS ($1,000,000.00) per injured person, foa
maximum of ONE MILLION AND NO/100 DOLLARS ($1,000,000.00) for a single incident.

The City and its councilmen, officers, empioyees and agents shall be named as additional insureds on
the policy. The insurance carier shall be required to send a certificate of insurance to the City, and give
the City thirty (30) days’ advance written notification of any cancellation or modification to the policy.

itis understood and agreed by Lesses that the City is not responsible for the loss of ordamage to any of
Lessee's equipment or personal property, nor does the City’s insurance cover such loss or damage.
Lessee is encouraged to procure and maintain sufficient insurance to protect Lessee's equipment
against any loss or damage.

Indemnification: Lessee, the heirs, personal representatives and assigns of Lessee, shall indemnify and hold the
City and its councilmen, officers, employees and agents harmless from and against any and al liability, including
fines, suits, judgments, claims, loss, costs, damage, lines, expenses and causes of action of every kind resulting
from Lessee’s use of or presence on The Property, or arising out of or in connection with Lessee's or any third
party’s operations, activities or omissions pursuant to this Agreement. Lessee and the heirs, personal
representatives and assigns of lessee, shall indemnify and hold the City and its counciimen, officers employees
and agents, harmiess from and against any and all liability for injury, disabiiity or death to persons, for damage to
or loss of property, resuiting from Lessee's, or any third party’s operations, activities, or omissions pursuant o this
Agreement. This Indemnification shall include the cost of defense of any suitor claim Including all court costs and
reasonable attorneys’ fees.
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24,

25.

Security and Damage: The City Assumes no responsibility orliability for damage to The Property or crops from
any cause whatsoever. The City assumes no responsibility for the security of The Property or any improvements
or equipment thereon, nor for the safely of Lessee’s employees, independent contractors or agents. Lessee
assumes full responsibiity and risk of loss for all iImprovements and equipmenton The Property and for the safety
of all persons and equipment utilized in the operations of Lessee.

Relationship of the Parties: Nothing contained herein shall be deemed or construed as creating a partnership,
jointventure or agency relationship between the parties. Neither party shall have the right or authority to bind the
other.

Rightto Enter: The City reserves the right to enter the Property at all reasonable times, fo inspect the Property, to
perform tasks, surveys, etc., or at any time in the event of emergency. The City will endeavor to limit entry o
reasonable hours. Lessee shall have no claim against the City for interference with Lessee's interestduring such

periods of inspection.

Jointand Several Liability: Each individual lessee executing this Agreement hereby assumes individual as well
as joint liability for the full and faithful performance of all provisions of this Agreement.

Waiver: The City's waiver of default by Lessee of any provision of this Agreement shall not operate as awaiver of
subsequent defaults by Lessee.

Integration: This Agreement is the entire agreement between the parties, and cannot be aitered or amended
except in writing and signed by both parties.

Binding Effect The rights and obligations of this Agreement shall extend to and be binding upon the parties and
their heirs, personal representatives, successors and assigns. However, this section shall not be construed as
giving Lessee the right to assign this Agreement.

Assignment Lessee shall not assign or transfer this Agreement, sublet any portion of The Property or permit
any part of The Property to be used by anyone other than Lessee.

Construction: This Agresment shall be construed under, and in accordance with, the laws of the State of
Alabama. In the event any provisions of this Agreement are held to be invalid, ilegal or unenforceable in any
respect, by a court of competant jurisdiction, the remaining portion of this Agreement shall continue in full force
and effect.

Notice: All payments and written notices required by this Agreement, unless otherwise provided, shail be mailed
to the City at the following address:



City of Huntsville
Real Estate Department
P.O. Box 308
Huntsville, Alabama 35804
Attention: Kelly Davis

Al notices required by this Agreement unless otherwise provided, shall be mailed to Lessee at the following
Address:
Mr. Sam J. Darwin
191 Darwin Road
Huntsville, AL 35811

INWITNESS WHEREOF, Sam J. Darwin, as Lessee, and the City of Huntsville, a municipal corporation, acting by
and through Tommy Battle, as Mayor, and Charles Hagood, as Clerk-Treasurer of the City of Huntsvile, Alabama, have
hereunto set their hands and affixed the seal of the City of Huntsville and attested the same as and for the official act of
said municipal corporation in accordance with thelir duly constituted authoriy as such Mayor and Clerk Treasurer as
heretofore authprized by the Citv Council of the City of Huntsvile, Alabama, on this the 12th day of

April ,20 12.

LESSEE:
. /%\ﬁvﬂﬁ——/
Sam J. Dafwin
LESSOR:
ATTEST: CITY OF HUNTSVILLE, a municipal corporation
in the State of Alabama
BY: BY:
Charles E. Hagood Tommy Battie

City Clerk-Treasurer Mayor
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Contractor’s E-Verify Clause and Affidavit

Effective January 1, 2012, this notice shall be included in all contracts awarded for labor,
supplies, or services for the City of Huntsville, Alabama.

E-VERIFY - NOTICE

The Beason-Hammon Alabama Taxpayer and Citizen Protection Act, Act No. 2011-535, Code
of Alabama (1975) § 31-13-1 through 31-13-30” (also known as and hereinafter referred to
as “ the Alabama Immigration Act”) is applicable to contracts with the City of Huntsville. As
a condition for the award of a contract and as a term and condition of the contract with the
City of Huntsville, in accordance with § 31-13-9 (a) of the Alabama Immigration Act, any
business entity or employer that employs one or more employees shall not knowingly
employ, hire for employment, or continue to employ an unauthorized alien and shall attest
to such by sworn affidavit signed before a notary. Such business entity or employer shall
provide a copy of such affidavit to the City of Huntsville as part of its bid or proposal for the
contract along with documentation establishing that the business entity or employer is
enrolled in the E-Verify program. The required affidavit form is included at the end of this
notice. The original affidavit for your business entity must be returned to the City of
Huntsville, the affidavit for the subcontractors should be kept on file in your office, and be
made available to the city if requested.

During the performance of the contract, such business entity or employer shall participate
in the E-Verify program and shall verify every employee that is required to be verified
according to the applicable federal rules and regulations. The business entity or employer
shall assure that these requirements are required of every subcontractor in accordance with
§31-13-9(c) and shall maintain records that are available upon request by the City, state
authorities or law enforcement to verify compliance with the requirements of the Alabama
Immigration Act. Failure to comply with these requirements may result in breach of
contract, termination of the contract or subcontract, and possibly suspension or revocation
of business licenses and permits in accordance with §31-13-9 (e) (1) & (2) or in the case of a
subcontractor, in accordance with §31-13- 9 (f) (1) & (2).



FORM FOR SECTIONS 9 (a) and (b) BEASON-HAMMON ALABAMA TAXPAYER AND CITIZEN PROTECTION
ACT; CODE OF ALABAMA, SECTIONS 31-13-9 (a) and (b)

AFFIDAVIT FOR BUSINESS ENTITY/EMPLOYER /CONTRACTOR
(To be completed as a condition for the award of any contract, grant, or incentive by the State of
Alabama, any political subdivision thereof, or any state-funded entity to a business entity or employer

that employs one or more employees)

State of Q\aba,m o

County of ma ol(:ﬁ 07

Before me, a notary public, personally appeared S am ). D& rwin (print name)
who, being duly sworn, says as follows:

As a condition for the award of any contract, grant, or incentive by the State of Alabama, any political
subdivision thereof, or any state-funded entity to a business entity or employer that employs one or
more employees, | hereby attest that in my capacity as Dwoner (state
position) for San J. A (state business

entity/employer/contractor name) that said business entity/employer/contractor shall not knowingly
employ, hire for employment, or continue to employ an unauthorized alien.

- R/CONTR

r

Signature of Affiant

i
2rd :
Sworn to and subscribed before me this 3 - day of prr‘ l , 2012\

| certify that the affiant is known (or made known) to me to be the identical party he or she claims to be.

Signature and Seal of Notary Public

Camm . Expires: 3/[2(,,/.‘20/‘/



